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Appointment of Full-time Male Probation 
Officers 


Appointment of Full-time Female Probation 
Officer 


APPLICATIONS are invited from persons 
who have had experience and/or training as 
probation officers for the appointment of three 
full-tome male probation officers and one full- 
time female officer for the above area. One 
of the male appointments, and the female 
appointment will be to existing vacancies, 
whilst the other two—one of which will 
include liaison work for the Higher Courts 
will be new male appointments. Candidates 
must be not less than 23 nor more than 40 
years of age (except in the case of serving 
officers) 

The appointments and salaries will be in 
accordance with the Probation Rules and the 
salaries will be subject to superannuation 
deductions. The successful applicants will be 
required to provide a motor car for which an 
allowance wil! be paid in accordance with the 
county scale for the time being in force. 

Applications, giving particulars of age, 
education, present salary, qualifications and 
experience, with the names and addresses of 
not more than three persons to whom reference 
may be made, should be submitted to the 
undersigned not later than April 7, 1952. 
Canvassing, cither directly or indirectly, will 
be a disqualification 

G. A. WHEATLEY, 
Clerk to the Probation Committee. 


The Castle 
Winchester 
March 10, 1952 
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PETTY SESSIONAL DIVISION OF 
HORSHAM 
Justices’ Clerk's Assistant 


APPLICATIONS are invited for the appoint- 
ment of a whole-time assistant to the Clerk 
to the pF Applicants must have had 

orthand typ experience, be com- 
petent pn ow capable of issuing 
process, keeping the accounts, and taking 
occasional Courts. 

Salary £450-£550 according to qualifications 
and experience. Applications to be accom- 
panied by copies of three recent testimonials. 

FRANCIS FP. HADDOCK, 
Clerk to the Justices. 
14, Carfax, Horsham, 


Sussex. 


Cov NTY BOROUGH OF CHESTER 


Assistant Solicitor 


APPLICATIONS are invited for the above 
appointment from solicitors with experience 
of local government and advocacy at a salary 
in accordance with Grade VII. 

Applications, accompanied by the names of 
two referees, should be delivered to me by 
Monday, March 31, 1952. Canvassing will 
disqualify and relationship to any member or 
officer of the Council must be disclosed. 

The appointment will be subject to one 
calendar month's notice and all Standing 
Orders of the Council for the time being 


in force 
G. BURKINSHAW, 
Town Clerk. 





Town Hall, 
Chester. 


Fst SUFFOLK AND NORFOLK RIVER 
BOARD 





APPLICATIONS are invited for the following 
full-time appointment : 

Clerk to the Board who will be responsible 
as Chief Executive Officer for the co-ordination 
and supervision of the Board's activities. 
Applicants should be preferably admitted 
solicitors. Previous service with a Local 
Government authority, Catchment or River 
Board will be an advantage. Applications, 
stating age and previous experience should be 
accompanied by two recent testimonials or 
references and must be in = possession of the 
undersigned by April 4, 1952. 

Applicants must be prepared to reside in or 
near Norwich. The post will be a super- 
annuated one, and yt will be at the rate of 
£1,500 rising by £100 to £2,000. 

S. W. MOBBS, 


66, Bracondale, 
Norwich. 
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NOTES of 


Poor Prisoners Defence 

In the past, there has been some criticism of the way in which 
the Poor Prisoners Defence Act, 1930, has been used, sometimes 
not used, by justices. It has been said that some magistrates’ 
courts failed to grant certificates when there was good cause to 
grant them, and that the question of expense to the public was 
allowed to weigh too heavily. On the other hand, there have 
been a few instances in which judicial disapproval has been 
expressed about the grant of defence certificates when legal 
representation was really unnecessary. 

The Legal Aid and Advice Act, 1949, which is being brought 
into force piecemeal, directs that doubts as to the grant of legal 
aid are to be resolved in the applicant’s favour, whether the 
question be as to the defendant's means or as to the interests of 
justice, and the provision is now being made effective. 

Hitherto, the practice of most courts has been to make only 
the most informal inquiry on the question of means, but hence- 
forth an applicant may be required to furnish a written statement 
to enable the court to make its decision. The form of statement 
is prescribed by the Legal Aid in Criminal Cases (Statement of 
Means) Regulations, 1952 

One great drawback to the smooth working of the Poor 
Prisoners Defence Act has been the fact that an application for 
legal aid could not be made until the defendant appeared before 
the court. This has often meant that upon the grant of a legal 
aid certificate the solicitor assigned, being without instructions 
or knowledge of the case, was bound to ask for an adjournment : 
possibly to the inconvenience of the prosecution. It will now be 
open to a defendant to make application personally or by 
letter at any time after he has been served with a summons or 
has been arrested. 

These changes take effect on April | in consequence of ss. 18 
(1) and (3) and ss. 19 and 20 of the Legal Aid and Advice Act, 
1949, being brought into operation 


Husband and Wife: Condonation 

It has been laid down in a number of cases, such as Viney v. 
Viney {1951} 2 AIL E.R. 204; 115 J.P, 397, that where a husband 
with full knowledge of the facts, and without fraud on her part, 
resumes sexual relations with his wife that is conclusive proof of 
condonation of her previous adultery. 

In Maslin v. Maslin (1952) | All E.R. 477 the question was one 
of condonation of desertion, and the same principle was again 
applied. In the course of his judgment, Havers, J., said he was 
satisfied that the wife had deserted her husband and that that 
desertion continued until an occasion in April, 1951, when he 
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had sexual intercourse with her. On a number of occasions 
when the husband called upon her and asked her to return 
to him she said she would never do so. After the husband 
had filed his petition, based on desertion, the wife several times, 
asked him to go and see her and invited him to stay the night. 
He refused. In April, 1951, however, he consented to stay with 
her and reluctantly had connexion with her. In his evidence, the 
husband said he had not made up his mind whether he would 
go back to her. A few days later he wrote to her saying that he 
could not agree to live with her again. 

For the husband, it was sought to distinguish the case from 
Henderson vy. Henderson and Crellin (1944) 1 All E.R. 44, and 
Viney v. Viney, supra, on the ground that the husband did not 
have sexual intercourse with his wife with the express object 
of trying to effect a reconciliation, but the learned judge observed: 
“It seems to me that the intent which the husband has at the 
time he has sexual intercourse with his wife, he having full 
knowledge of her matrimonial offence, is completely immaterial 
It is the fact that he has sexual intercourse with his wife which, 
in my view, constitutes condonation, he having full knowledge 
of her matrimonial offence.” Having rejected the suggestion 
that the husband's mind has been affected by some fraudulent 
representation on the part of the wife, the learned judge found 
that her desertion had been condoned, and he dismissed the 


petition 


Amending an Order of Disqualification 

In a recent application, heard before a metropolitan magis- 
trates’ court, under s. 7 of the Road Traffic Act, 1930, for the 
removal of an order of disqualification made under s. 6, the 
solicitor for the applicant, no doubt realizing that the court was 
not very favourably disposed towards the application, made the 
suggestion that the court should amend its original order in 
such a way as to enable his client to drive a trade vehicle—as he 
had been offered a position in which he would have to drive a 
van—while upholding the disqualification from driving private 
cars. He referred to the proviso to s. 6 (1) “ Provided that, 
if the court thinks fit, any disqualification imposed under this 
section may be limited to the driving of a motor vehicle of the 
same class or description as the vehicle in relation to which the 
offence was committed,” and argued that the words “ any 
disqualification imposed ...may be limited” might be given 
effect to at any time, and not merely when the original order 
was made 

The magistrate said that he was satisfied that the circumstances 
of the defendant had altered since the time the order of dis- 
qualification was made, and that if the present circumstances 
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Dealing with probation work a children, report 
emphasizes the need for co-operation from parents adds 
the parents persist in regarding the probation 
officer another official who will take o their willingly 
surrendered responsibilities The juvenile court has tried to 
counteract this tendency by making greater use of the power to 
order a parent to give security for the good behaviour of his child 
Another disquieting tendency is that of some parents to make it 
quite clear to the probation officer that they would rather the 
child were removed from home. In these cases the result is 
often the making of an approved school or fit person order, 
in the interests of the child, but it is unfortunate when a neglectful 
parent is able to shed his responsibility in this way 


nong 
“Too often 


as ver 
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There is a curious misapprehension about clinics, which we 
have not previously met. The report says : “ It is also alarming 
to encounter the widely held belief that before a child can be 
interviewed at a child guidance clinic he must first appear in 
court.” 

In matrimonial work, the report shows that there is more 
promise of real reconciliation when the parties have voluntraily 
approached the probation officer that when they have been 
referred to him after a court hearing. After a hearing, the 
position may be that the wife may not really be interested in 
reconciliation but is afraid that refusal to consult the probation 
officer might be prejudicial to the success of her application. 
On the other hand, a husband may be interested in reconciliation, 
but for the wrong reasons—i.e., to escape the financial obliga- 
tions of an order. There is another danger of which, no doubt, 
probation officers are well aware : “* The function of the probation 
officer is also frequently misunderstood by those who regard him, 
not as an independent conciliator, but as a possible witness.” 
Ail of this shows how delicate is this work of attempting reconcili- 
ation, and how necessary it is that those who undertake it 


should possess the right qualities and training. 


Drunkenness 

Those who can carry their memories back forty or fifty years 
can find some satisfaction in the fact that drunkenness is less 
prevalent today than it was then. The magistrates’ courts of 
fifty years ago had to deal with long lists of charges of being 
drunk or drunk and disorderly and with many other charges 
where the offence could be attributed directly or indirectly to 
excessive drinking. The reduction in drunkenness was due to 
many causes 

It will not do to be too complacent, as there seems to be a 
present tendency towards more drunkenness. In his report to 
the Licensing Justices of the County Borough of Rochdale for 
the year 1951, the Chief Constable, Mr. S. J. Harvey, makes the 
following statement : 

“ Statistics show that during the last five years there has been a 
Steady increase in the pumber of arrests and convictions for 
drunkenness, both nationally and locally. This is a matter 
about which any thinking person, without necessarily being a 
sociologist, is far from happy. It is not merely an incidental or 
casual increase, but one of considerable proportions. There 
was, after the first world war, a similar trend for a few years, but 
later there was a considerable drop in drunkenness. Conditions 
after the more recent war have followed the same course but 
there is, as yet, no sign that the peak has been reached. The total 
number of convictions throughout the country for drunkenness 
in 1947 was 25,170. In 1950 this was 47,717, or nearly double. 
The appropriate figures locally were 21 and 62, or nearly treble. 
The national figures for 1951 are not yet known, but in Rochdale 
there were 94 prosecutions for drunkenness, or over four times 
as many as in 1947. This is very disturbing, and so far as can be 
seen from reports from other police forces, it is likely to be 
reflected generally.’ 


Coroners 

So long ago as 1936 the Departmental Committee on Coroners 
spoke of what it considered to be defects in the system then 
existing. In its report (Cmd. 5070) it said, inter alia, ** There are 
no less than 309 coroners, all but a very few having life tenure 
with no retiring age, and the great majority being part-time 
officials . It is clear that many of the part-time coroners, 
because of the smallness of their districts, have little experience 
or prospect of experience in the conduct of their duties. It 
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does not seem practicable as an immediate measure to recom- 
thorough-going reconstruction of this 
body. As things are, if reconstruction ts to be effected, it must 
be as a result of a gradual process of change." The committee 
went on to discuss some alternative methods of curing the defect 
which, in the passage just quoted, it had diagnosed as existing 
It called for “ radical readjustment of coroners’ districts,” and 
the putting of a “ statutory obligation * on county councils to 
enlarge these districts as vacancies made the process possible, 
unless the process could be carried out effectively by administra- 
tive arrangement. While the Association of Municipal Cor- 
porations had suggested the abolition of coronerships in non- 
county quarter session boroughs of less than 20,000 inhabitants, 
as vacancies occurred, the committee recommended that, as 
vacancies occurred in non-county boroughs of less than 75,000 
inhabitants, the area of the borough should be merged for 
coroners’ purposes in a neighbouring county. This recommenda- 
tion was of a familiar type. As we said recently when speaking 
of recorders, and of the courts of quarter sessions in smal! 
boroughs and the recently remaining liberties, we find it difficult 
to take as a matter of course the view that the big unit of adminis- 
tration is better than the small, or to believe that the county 
and the county borough are divinely ordained to share govern- 
functions. The test often suggested when boundary 


nend a complete or 


mental 


revisions are discussed, namely whether a unit is large enough 
to justify the salary of a whole-time officer, may be good enough 
as a working guide in some contexts, but has no universal merit 


in our eyes. We do not, for instance, know that experience since 
1936 has shown particular disadvantages to attach to a coroner's 
area where deaths are few, or that part-time coroners are per se 
objectionable ; we think there is something to be said for a 
coroner whose livelihood is derived from the quick as well as 
from the dead, and from consorting with the world instead of 
largely with officials and policemen. It is true, as is pointed out 
in a circular lately issued by the new Home Secretary, which 
calls fresh attention to the report of 1936, that most of the 
existing areas of coroners’ jurisdiction have survived with little 
alteration from times when their limits were dictated by means 
of travel and communication, which have greatly changed, but 
we are less troubled than he seems to be by the fact of this 
survival. It is at any rate satisfactory that he does not for the 
present feel justified in promoting legislation on the subject, 
because he thinks that it would be preferable for the process of 
revision to be carried out under their existing powers by the 
county and borough councils who are responsible for the appoint- 
The central recommendation of the circular, 
expressed as being “ urged most strongly,” is that whenever a 
county coronership falls vacant the county council should 
consider taking the opportunity to merge the district with one 
or more of the other coroners’ districts into which the county 
is divided, and that whenever a vacancy occurs in either a county 
or a borough coronership, the county and borough councils in 
the area should consider, in consultation, appointing the same 
individual as coroner of both the borough and one of the 
adjacent county districts. Whatever opinion be held about the 
policy of this, there can, we think, be no real doubt about that 
part of the same circular which deals with the age of coroners. 
The coroner holds his office for life, and it may be quite true that 
there is a temptation to postpone retirement until after an age 
at which it is normally considered desirable to lay down a public 
office. Section 6 (1) of the Coroners (Amendment) Act, 1926, 
gives the councils of counties and boroughs discretion to 
award pensions to coroners, and s. 6 (2) to compel retirement on 
pension ; in the Secretary of State's view, it is only in exceptional 
circumstances that a coroner should continue in office until 
over the age of seventy, and the age of seventy-five should be 
the maximum. 


ment of coroners 
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BASTARDY PROCEEDINGS IN THE SEVENTEENTH 
CENTURY 


By ERNEST 


The recent report, a sound and thoughtful document, of the 
Joint Committee of the British Medical and the 
Magistrates’ Association has emphasized the undoubted fact that 
the law concerning illegitimate children grew out of the poor 


Association 


law. It may be helpful to examine some of the early quarter 
picture of judicial 

Act of 
become 


sessions records and so obtain a clearer 
practice and opinion in a period not too long after the 
1576 (to which the Committee draw attention) had 
established as the justices’ guide in dealing with the numerous un- 


wanted children whose future lay largely in the hands of the courts 
The following facts are taken from the proceedings of two of 
the Yorkshire Ridings, the West and the North. It will be 
observed that the practice adopted by each Riding differed very 
widely from that of its neighbouring quarter sessions, but the 
influence of the poor law, and a keen anxiety to ensure at all 
costs that the unfortunate babies should not become chargeable 
to the rates, are clearly seen in the minutes of each court. The 
facts are taken from three volumes, namely, volume 2 of the 
West Riding records, 1611 to 1642, and the North Riding volumes 
1 and 2, covering the period 1605 to 1620 
The West Riding, as the larger in 
demands priority, and its minutes show that a large number of 


area and population, 


bastardy proceedings came before its sessions, which, it should be 
noted, were held in rotation at ten towns in the Riding in those 
days, presumably for greater convenience in travelling for the 
justices and the public 


It is clear that the justices firmly believed in the efficacy of 
flogging as a cure for moral lapses by the women : treatment of 


the men was more selective ! In one case, and one only, the man 


as well as his guilty partner shared in the penalty. Both were 
sentenced to be stripped from the waist upwards and soundly 
whipped through the town of Wetherby 


At the same sessions (January, 1614) the man in another case 


did not appear, although a warrant had been previously issued 
The court, not to be baulked by this shyness on 
It included 
of Jo 


who had refused to execute the 


for his arrest 


the part of the putative father 
not only the 


Wright, constable of Spotforth, 


previous warrant. It is unfortunate 


issued a fresh warrant 
name of the defaulter but also the name 


that the records are silent 
fate of the putative father and the erring con 
stable Delivery before the next 


sessions and they were haled from York Castle to appear before 


as to the ultimate 


Possibly there was a General Gao 


with on the spot, and 


Wetherby 


c The mother was dealt 


ignominious exhibition through 


At Knaresborough (September, '614) Thomas Faber and Jane 


Woodward were held to have committed “ that most grievous 


sinne against the laws both devine and humane, and to the evil 


Thomas, while 


the parish 


example of others The baby was delivered to 


Jane was ordered to figure, on a market day, at Ripley 


constable assisting 


PETTIFER 


that 


vund over so 


There was a dispute as to the pater cas 
John Benson of Ripon appeared (ha 


do by the local justice) and strongly denied the allegations made 
by Jane Batty 
one Thomas Lolley on his con 
science that one (blank) Danyell was the father Backed by 
scharged from the case, but 
received a double whipping for 
her “ impudence and immorality,” suffering first at Spofforth and 


then Knaresborough 


He gave evidence on oath and was supported by 


who swore that “ he believed 


this curious testimony Benson was d 
} 


ve unfortunate complainant 


In 1631 a master and his maid servant were before the court 
The woman escaped corporal punishment in this case, her late 


master having to pay £3 6s. 8d. to her within the next six months 


In none of these cases was any order made directly for the 
maintenance of the children concerned, but in later cases the 
West Riding Sessions made orders, the average amount being 
8d. per child. These orders invariably ran for seven years, at 
which tender age the unfortunate children were to be apprenticed, 
a grim word which, it is to be feared, meant little less than 
slavery, and a cheerless future for the little boys and girls so 
In one case a brother of the putative father had 
He then brought the boy before the 
court 


disposed ot 
kept the child for seven years 
court and asked to be relieved of the responsibility. The 
ordered the child to be apprenticed. In another case the justices 
ordered payment of a lump sum of £4 10s. Od 
should the child become charge- 


and 10s. costs, 


but the mother was warned that 
able, she would be committed to Wakefield House of Correction 
In 1640 a man was ordered to pay 10d. per week to the Church- 
maintenance of the child of 
after which period he 


wardens and overseers for the 
Elizabeth Reynard 
was to take the child 


year to be 


but only for | ears 
Reynard was sent to Wakefield for one 
corrected and punished 

1640 a woman sued, wh her child was tour 
d help The order of the 
birth expen 6d. per week for the past four 
years and 10d. per next three years unless the father 
choose to take the child himself. Justices resident in the district 


ain mn ears 


the ground that she yw need 


n—Ss 


week for th 


were asked to watch the case and, if necessary, to bind the man 


over if he defaulted. In many cases in which the father offered to 


take the child into his own home 


i 
oO to do 


ind maintain it, or was directed 
. there is »>mention of any consideration 

being shown as to the wishes of the mother on the matter 

at Barnsley Sessions in 

ind conversation, and 

An order of 8d. 


An Ackworth 
September, 1641, described as of lewd life 


woman appeared 


who had already had two bastard children 
per week was made against the man, and the court, looking ahead, 
ordered that the child should be 
The woman was committed to Wakefield for a year and to find 
Whether and 
weeks is not stated, but she 


May, 


apprenticed at seven years 


sureties for good behaviour she found surets 


was released during the next few 


appeared at the Pontefract Sessions in the following 
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Elizabeth Casse. Miss Casse being in court, and there being a 
dispute outstanding between her and John Marshall as to a 
tenancy the justices thought they might as well settle this little 
matter and so save time !_ The official minute continues without 
a break after recording the issue of the warrant that she re- 
nouncing her tenancy, and being awarded the price of two sacks 
of oats sown on the land, the dispute ended happily. Coming 
back to a realization that this was really a bastardy case, in its 
early stage, the justices then bound over Miss Casse to be of 
good behaviour, and, presumably, to have no more bastard 
children 

In one case only is there a record of whipping being inflicted 
upon the mother of a bastard child. On this point the North 
Riding justices evidently did not see eye-to-eye with their 
brethren of the West Riding, but they used other punishments, 
as indeed, under 18 Eliz., c. 3, they had power to do, in addition 
to making orders. One pair were ordered to sit in the stocks for 
three hours, but in the main the justices relied upon a system of 
fines. These ranged from I5Ss. to £10. The £10 fines were 
allotted to H.M. the King; some of the smaller amounts 
were split between the parish and the King. To ensure that 
fines were recovered the justices widely used their power to call 
upon those penalized to find sureties for payment of the amounts 
due. Sureties were also called for quite frequently from women 
given orders, to ensure that the children should not become 
chargeable. Sometimes the court anticipated the coming of 
collecting officers by some three centuries, and ordered that the 
moneys awarded should be paid through the overseers of the 
parish. A curious variation of this desire to have the money 
pass through the hands of a third person appears in a minute of 
Richmond Sessions (1608) recording that Thomas Duffield 
became surety for James Phillips that he or Phillips would pay 
40s. to Jane Lumley “ on Easter Wednesday next at the Church 
porch of Aynderby Steeple for the relief of a base child” of 
Jane Lumiey 

Running away did not save reputed fathers in the North 
Riding. In one case an order was made for Is. per week, the 
arrears to accrue, and a “ warrant dormant™ to await the 
return of the missing paren 

From these North Riding records, too, can be seen the 
beginnings of the powers of justices to act outside sessions. 
There are several instances in which the court delegated its 
power to decide a bastardy case to one, or two, justices in their 
home districts 

Amongst the many other cases of interest one only can be 
given The proceedings began at Thirsk (1609) when it was 
recorded that an allegation had been made that Will Thompson 
reputed to be the father of the child yet to be born to Thomasin 
Clarke, had not only refused to accept the responsibility for its 
maintenance, but had threatened to kill Thomasin Clarke. A 
warrant was issued by the justices At Malton, six months 
later, the justices Were set a new problem, the origin of which 
is not stated. They were asked to state whether Thompson, or 
one George Wood, was the father of the child now born to 
Thomasin Clarke. From the previous entry it appeared that 
Miss Clarke accused Thompson. Possibly Thompson had 
named Wood as the putative father, and thus had brought him 
into the cas Aithough Thompson had, presumably, been 
named by the woman, the co that Wood was the 
father. Perhaps the justices felt that they knew better than the 
woman, but, whatever the rea or ng him, Wood was 
ordered to pay Sd. per week n hall 
Robert Grvyndon vho 
Thomps« 


wart 
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can draw to some extent a picture of 


350 


which have been given, we 
one aspect of the social and judicial life of England nearly 
years ago, and so obtain a background for the bastardy laws of 


POWER TO 


We published at p. 38, ante, an article entitled “ Local 
Authorities : Authority to Institute Proceedings and to Appear.” 
The writer of that article said: “ For one thing a local authority 
must make individual decisions—there never can be a * whole- 
sale’ decision to commence proceedings: see Re Paddington 
and St. Marylebone Rent Tribunal ; Ex parte Bell London and 
Provincial Properties, Ltd. (1949) 1 All E.R. 720, and the Shore- 
ham Houseboats case referred to in Mr. Megarry’s article in 
the September Journal of Planning Law.” We shall return to 
this passage. Our article was headed as “ contributed,” an 
indication that it did not necessarily express our Own views, 
but in P.P. 15 and at p. 79 we did express a view of our own, 
making rather more precise in relation to a particular case what 
our contributor had written as a general proposition. The 
article and answer between them have roused much interest, 
and we are indebted to several correspondents who have given 
us their own opinions, some against us, some supporting us, and 
have inter alia informed us of a valuable opinion by experienced 
counsel which goes far to support our view as a general propo- 
sition, though in one matter we must admit the Divisional Court 
to have been against us. 

To return, however, for the moment to the passage quoted 
above from the “ contributed” article at p. 38. Commenting 
upon this, one of our subsequent correspondents points out that 
in Re Paddington and St. Marylebone Rent Tribunal the King’s 
Bench Division merely decided that a local authority could not 
refer a whole block of flats to a rent tribunal, without a proper 
investigation of the circumstances of the individual tenancies. 
Moreover, it is noteworthy that the reference was not made by 
an official acting under a general authority, but was made on the 
express instructions of the deliberative body itself. As regards 
the Shoreham case, of which we gather there is not any full 
report available, there is a statement by Mr. Megarry that 
“ No doubt, it would be improper for the local planning authority 
to make a general delegation of authority to the clerk to serve 
enforcement notices, ¢.g., in any cases in which he thinks fit, or 
upon any contravention appearing to him to have taken place.” 
on the other hand he states in relation to s. 23 of the Town and 
Country Planning Act, 1947: “A common sense reading of 
this provision suggests that the local planning authority must 
indeed have in mind particular infringements on particular areas 
of land, but that, having decided that enforcement action should 
be taken, the authority can direct the clerk to serve enforcement 
notices on all offending owners and occupiers within that area, 
without considering the notices seriatim.”” We agree that the 
Paddington Tribunal case does not lend much support to the 
proposition that a general authority cannot be given to an official 
to select cases for prosecution. Mr. Megarry’s opinion, just 
given, does however lend some support at least for, in this 
instance (s. 23 of the Town and Country Planning Act, 1947) 
he envisages the council or committee actually considering a 
whole area, and then directing the official to serve notices on 
all owners and occupiers within that area, though it does not 
pause to ascertain who they all are 

Several of our recent correspondents draw attention to the 
rris (1906) 70 J.P. 88, which turned upon 
the Weights and Measures 
counsel for the 


decision in Tyler Fi 


the word “consent” in s 
Act, 1904. It was apparently conceded by 
defendant that if the proceedings had depended entirely upon 
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today which are now coming under careful examination, and 
which will, it is to be hoped, be revised at some not far distant 


date 


PROSECUTE 


s. 259 of the Public Health Act, 1875, it would have been possible 
for the local authority to give a general power to its inspector 
not merely to lay an information but to decide in what cases an 
information should be laid. 

Counsel endeavoured to argue that the requirement of 
“consent” in s. 14 of the Act of 1904 involved something 
further, and that ad hoc consent was required in each case. The 
Divisional Court headed by Lord Alverstone, C.J., dismissed 
this argument quite briefly, and apparently regarded it as the 
“ usual practice ” for a general power to select cases for prose- 
cution to be conferred upon local authority officials. However 
this may have been in 1906, we had supposed that when the 
Local Government Act, 1933, was passed Parliament intended 
to draw a distinction between authority to lay the information, 
which can be general for all cases within the official's sphere of 
duty, and authority to select cases in which an information is to 
be laid, i.e., that this second matter could only be decided by the 
local authority or by a committee to which the function has been 
delegated in due form. We expressed this opinion categorically 
in answering a P.P. at 103 J.P.N. 673 (and, we may remark, did 
not then receive any protests or letters of dissent from readers). 
The opinion was, in part, based upon Thorpe v. Priestnall (1897) 
1 Q.B. 159; 60 J.P. 821, and in part upon Bowyer, Philpott, 
and Payne, Ltd. v. Mather (1919) 1 K.B. 419 ; 83 J.P. 50, where 
the editorial headnote used the phrase now occurring in s. 277 
of the Act of 1933, viz., “ institute proceedings,” as a translation 
of the language of s. 259 of the Public Health Act, 1875, where 
that phrase did not occur, and Darling, J., in the leading judg- 
ment, seems to us to be thinking of the laying of an information, 
rather than the prior decision so to do. We do not think Tyler v. 
Ferris, supra, at all events, impugns our general proposition. 
Nobody, we may say in passing, has impugned one thing we 
said in our answer to P.P. 15 at p. 79, viz. that it is the duty of 
the court to be satisfied that the official who prosecutes has 
proper authority, in any case to which s. 277 of the Act of 1933 
applies. The only question is, what amounts to such “ proper 
authority.” In the case with which we were then concerned the 
note made and initialled by the chairman of the committee was 
not authority to anybody to do anything. It purported to be a 
mere submission, upon which the committee itself was to decide. 
If, however, an official already possessed, under instructions of 
the council, or under instructions of the committee exercising 
delegated functions, a general power to select cases in which 
to lay an information, he could do so irrespective of what the 
chairman wrote on the papers—although as between him and 
his employers that which the chairman wrote was no doubt 
some safeguard to him. If he did not possess such a general 
power to select cases for the laying of an information, that which 
the chairman wrote did not carry matters any further, and this 
was the real point which the local authority submitted to us. 


Our answer was, however, dealing with a prosecution under 
the Food and Drugs Act, 1938, and we are obliged, in face of 
Stein (1946) 110 J.P. 276, to withdraw what we said in 
“If the authorization is for all 


James \ 
the middle of that answer, viz 


proceedings of a particular class (as we gather may have been 
given by this counsel to the sampling officer) then each separate 
prosecution to be undertaken by him must be specifically author- 


ized by the council or by a committee.” 
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Divisional Court pointed out that the official might not be in a 
position himself to for Thus 
fina $ to protect, that of the successful 
defendant and that of the As a matter 
therefore, notwithstanding the for 
to an official which the Divisional Court in James v. Stein, supra 
277 of the Act of 1933, the giving of such a 
general power to prosecute does not strike as us sound, u 
specific statutory power has been conferred upon the officia 
Not only may prosecution involve the local authority in 
for more umportant 
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From 


MAINTENANCE ORDERS 
At question time in the Commons, Mr. Hector 
North) asked > Secretary of State for Scotland 
take steps to provide means whereby a Scottish wife deserted by 
husband could Scotland a maintenance order 
in British Dominions, Colonies and foreign countries 
The Secretary of State for Scotland, Mr. James Stuart, replied that 
as he had explained to Mr. Hughes in a recent letter, there were 
formidable difficulties in the way of making reciprocal arrangements 
between Scotland and countries of the Commonwealth overseas for 
the making and enforcement of maintenance orders. Even greater 
difficulties would have to be overcome before such arrangements 
could be made between Scotland and foreign countries He was 
afraid he could hold out no hope of early legislation on the subject 
Mr. Hughes Is the Minister aware that suffering and 
injustice is being done by the absence of any such provision ? Surely 
he will take some steps to try to obviate that suffering and injustice ?* 
Mr. Stuart I there are 
difficulties.” 


Hughes ( Aberdee 
whether he would 
her 


obtain u enforceable 


great 


certainly wish to do so, but grave 


CHILD ADOPTION 


Mr. George Craddock (Bradford S.) asked the Secretary of 
for the Home Department whether he would introd 4 
cover all adopted children and so prevent the large number of private 
arrangements made annually without any regulations at all 

The Secretary of State for the Home Department, Sir D. Maxwell 
Fyfe, replied that he that Mr. Craddock had in mind 
Prospective adoption private agents The put a 
duty on such agents to notify the welfare authority seven days before 
possession was taken of the child and provided that the child should 
then be under the su sion of the authority In addition, the 
court, before making an adoption order, had to itself by 
inquiry that the order would be for the welfare of the child 


State 


lation to 


understood 


irranged by law 


satisfy 


ILLEGITIMATE CHILDREN 


Mr. John Parker (Dagenham) asked the Prime Minister whether 
he would recommend such alteration of the terms of reference of the 
Royal Commission now sitting on Marriage and Divorce as to enable 
them also to consider and report on the present laws about illegitimate 
children 

Mr. Churchill replied that he advised that it would not be 
desirable of reference of the Royal Commission 
on Ma the suggested The Cor 
already had a great deal of work to do and the law relating to 
mate children was complicated and had better be studied separately 
in the ” the Royal Commission's recommendations on 
aspects of family life h had been refer 


which fa 


was 
to extend the terms 


riage and Divorce in wa mission 


legit: 


the 
already red to it 


ILL-TREATMENT OF ANIMALS 


Mr. Donald Chapman (Northfield) asked the Secretary of State 
for the Home Department many successful prosecutions for 
ill-treatment of animals were made in 1951, or the latest 
convenient period of one year whether his attention had been called 
to the number of additional warnings offenders by the 
Royal Society for the Prevention of Cruelty to Animals ; and whether 
he would the magistrates to their powers of 
imprisonment in cases of proved ill-treatment 

The Secretary of State replied that the criminal statistics did not 
distinguish between offences of ill-treatment of domestic and other 
animals During the twelve months ended September 30, 1951 
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253 of the Act of 1875 and s. 298 of the Act of 1936, 


it seems to us that one purpose of this sort of legislation is (in 


SeCcliOns as § 


local government affairs) to give to the potential defendant a 
protection comparable to the protection given in other matters 
by requiring the consent of the Attorney-General to an indict- 
to be undertaken 


ment, or enacting that prosecutions are not 


except by the Director of Public Prosecutions 
We remain therefore of the opinion, notwithstanding James 
that 


law ought not to be set in motion in a particular 


‘ Stein, supra, the sounder practice 18 [or the decision 


the 
case to be taken by persons responsible to the electorate. 


whether 
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offences of ill-treatment, of whom 
to imprison 


ms were charged with 


icted. Twenty-six of them were sentenced 
ment. He had no reason to think that magi 
their powers 

He added that he had no knowledge of the circ 
warnings were given by the R.S.P.C.A. to persons 
charged with an offence 

Mr. Chapman Is the Home Secretary aware that the R.S.P.C.A 
is now issuing, every year, something like 11,000 oral warnings, in 
addition to many other kinds of warning to people who ill-treat 
animals Is he further aware that a man who beats a dog to death 
with a crowbar is fined a miserable £7? Is he satisfied that the 
magistrates are really using their powers of imprisonment to try to 
stamp out this sadism in our national life?” 

Sir D. Maxwell Fyfe: “ | have no reason to think that magistrates 
are unaware of their powers. I should also like to say that I am 
not going to be a party to the Executive giving directions to magis- 
trates as to how they should do their work. | think that magistrates, 
who have the whole facts of each case before them, can best decide 
the appropriate penalty Much as I the existence of these 
offences, | am not going to depart from that principle. On the other 
hand, the raising of the point and the obvious unanimity of feeling 
against these offences will go out from this House to the country.” 

Miss Irene Ward (Tynemouth) said that as a magistrate she thought 
the maximum sentences which could be imposed were too light and 
should be rarsed 

Sir David said he would note that remark 

Mr in view of the 


of the reply 
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r. Maurice Pembroke 
March 13. He had been a deputy chairman of Es 
1943. Called to the Bar by the Inner Temple in 
practised on the South Eastern Circuit. He took silk in 
became a Bencher of the Inner Temple in 1945 


Mr. C. Eric St lon, O.B.E 
He had recently tendered his re town clerk of the borough 
of Beckenham, owing ed ill health Mr. Staddon was 
appointed clerk ar to the then Beckenham U.D.C. in 1930. 
Prior to that date he as clerk and solicitor to the Wood Green 
U.D«A charter town clerk of Beckenham 
in 1935 and first town clerk of borough. During World War U 
he was controller of the Beckenhan vices and was 
swarded the O.B.E. in 1945 


since 


died at Beckenham on March 
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to others who ck t from day to day have to work upon the subject 
The book is fu interesting sidelights upon local government, such 
between educational! grants and staggered holidays, or 
history of raids upon the Road Fund by Chancellors of the 
Exchequer. Given an appreciation of Mr. Chester's bias, about which 
he is frank, this book will prove extremely valuable. It is perhaps the 

y comprehensible attempt yet made, to compress into 
t 1 complicated 
topic of relation between central! and local governments, as affected 
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Your Family and the Law. By Robert S. W. Pollard. London : C. A 
Watts and Co., Ltd. Price Is. net. 

This is one of the “ Thrift Book™ series, and it is quite a remarkable 
shilling’s worth. The author has managed to compress into this little 
book a vast amount of useful information dealing with the family 
from all points of view. He starts with marriage, or to be more 
precise, with engagement, and goes through the various stages of 
family life right up to death and the proving of wills. The breakdown 
of family life, and questions of divorce, separation and the custody 
of children are all considered and dealt with simply and practically 

Children come in for a good deal of attention, and there is up to 
date information about adoption, illegitimacy, delinquency and the 


LAW AND PENALTIES 
OTHER 


A BOY SERVED DRINKS IN A BAR 

The licensee of a Stockport public house appeared last month 
before the local justices, charged with employing his son, a boy under 
eightcen years of age, in the bar of his hotel, contrary to s. 30, Licensing 
Act, 1949 

For the prosecution, evidence was given that the boy was asked 
by his father to draw three glasses of beer at a time when the father 
was busy 

The defendant, who pleaded not guilty, gave evidence that his son 
had just “ popped his head in the bar to say goodnight.” It was 
four minutes before closing time and he asked the lad to draw three 
glasses of beer because he was busy. The defending solicitor submitted 
that the case should be dismissed on the ground that there was no 
relationship of master and servant. It would, said defending solicitor, 
be nonsense to suggest that if a woman asked her daughter to dust 
the sideboard for her, the mother could be said to be employing the 
gir! and he urged that the position in the present case was the same 

The Bench decided to convict and imposed a fine of £2 


No. 26 


COMMENT 

Section 30 of the Licensing Act, 1949, was one of the sections 
which caused much dissatisfaction to the trade when the Bill was 
going through the Commons. Retailers everywhere bitterly resented 
the section, but their spokesmen in the House failed lamentably to 
make their point and so the section duly became law 

There are clearly two viewpoints, each of which is entitled to respect 

but unfortunately they are diametrically opposed. On the one 
hand what is more natural than that a father, rightly proud of his 
calling, should desire to give his son or his daughter practical ex- 
perience in the running of a public house; it is true that there is 
nothing to prevent the youth or girl under eighteen learning cellar 
work—a vitally important part of the business—but experience in the 
bars is equally necessary, and up to 1950 it was gained by youngsters 
assisting their parents in the manner indicated in the case reported 
above. In this manner, young men of twenty-one were found to be 
perfectly competent to take charge of small public houses, for although 
young in years they were mature in experience 

The other point of view is held by those who bona fide believe that 
the atmosphere in public houses tends to corrupt, and who are there- 
fore anxious to preserve from temptation youths and girls of impres- 
sionable age. If the atmosphere was in fact detrimental to good 
character, every right thinking person would support the provision 
of s. 0, but the writer doubts whether those who are always most 
ready to condemn the public house have, in fact, recent practical! 
experience of them. Too many people, particularly the middle aged 
and elderly, confuse the public house of today with the gin palace of 
forty-fifty years ago. There is in fact no similarity whatever 

Secuion 30 provides for a maximum penalty of £5 upon a first 
conviction and £20 for a second or subsequent offence. By s. 42 (2) 
of the Act it is ena hat a second conviction must be within five 
years if a defauiter > subjected to the increased penaity 

Section 30 (4) contarr a provision which may hereafter cause 
magistrates considerable thoug To get over the difficulty in which 
the prosecution if the precise age of the youth 
assistar $ nov t i down that where it appears 


court tha ssistant is under eighteen, he shall be deemed 
been er age ime of the alleged offence ' 


from this wording 


conu 
ec prosec 


female 
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proceedings of juvenile courts We notice that on p. 37 it is stated 
that a juvenile court may try a chiic or young person for any offence 
except murder; what ss. 10 and I! of the Summary Jurisdiction 
Act, 1879, say is any offence other than homicide, which is not quite 
the same thing. Even in this context the statement “an indictable 
offence is a serious criminal offence which can be tried only at quarter 
sessions, assizes, or the Old Bailey,” seems hardly adequate. Again, 
the bare statement “ a wife's adultery entitles the husband to have the 
order discharged * on p. 62 needs qualification in view of the proviso 
to s. 7 of the Summary Jurisdiction (Married Women) Act, 1895, 
These, however, are small matters compared with the accuracy and 
general excellence of the work, which deserves to enjoy a large sale. 


IN MAGISTERIAL AND 
COURTS 


No, 27 
A DISHONEST DAIRY FARMER 

4 dairy farmer appeared before the West Penwith Magistrates 
sitting at Penzance on February 20, 1952, to answer two charges, 
each alleging a contravention of s. 3 of the Food and Drugs Act, 1938 

For the prosecution, evidence was given that on a day in January, 
a Cornwall county council sampling officer was taking samples of 
milk, when he saw a car driven by defendant approaching him, and 
he noticed that there was a large churn on the rear carrier As soon 
as defendant saw the sampling officer he accelerated and disappeared, 
but after an hour's search, the sampling officer found him again. 
He saw defendant get out of his car and walk across the road carrying 
a hand-can, which was obviously full of milk because some spilled 
over the top. Defendant disappeared behind a house and later 
returned still carrying the small hand-<an The sampling officer 
asked for a sample, but defendant pointed out that the can was empty 
and said that the officer would have to take the milk from the large 
churn on the back of the car. The sample was taken and later reported 
genuine by the public analyst The defendant told the sampling 
officer he had finished his round and was returning home but an hour 
later the sampling officer saw defendant at another house. He 
asked him for his hand-can whereupon defendant replied it was at the 
rear of the house and there was nothing in it. He then ran around 
to the rear and while he was doing so, the sampling officer saw 
that the hand-can had been dropped into one of the flower beds. 
Defendant, on returning, exclaimed that the can was not there and 
that he did not know what had happened to it. The sampling officer 
drew his attention to its position, and defendant then said he knew 
nothing about this milk ; it was some he had just bought. Defendant 
was asked for a sample, and after some hesitation he gave the officer 
he required quantity of milk from the hand-<can This sample was 
certified by the public analyst to contain twenty-five per cent. added 
water. The defendant very reluctantly disclosed the name of the 
supplier 4 sample obtained the following day from the supplier 
proved to be genuine milk. The sampling officer then looked inside 
the car and saw an earthenware jug, in which was a quantity of water. 
Defendant stated that this was used to refill his radiator which leaked. 

The sampling officer then went to a house where the defendant 
had delivered milk, and with the occupier’s co-operation, took a 
sample. This milk on analysis was found also to contain twenty-five 
per cent. added water 

Defendant did not appear in court, but defending solicitor stated 
that the defendant pleaded guilty. He further stated that the radiator 
of the defendant's car leaked and that the jug of water was kept to 
replenish it. Some time ago, defendant had had a previous conviction 
for a similar offence and when he saw the officer he foolishly tried to 
avoid detection, but in doing so, only succeeded in involving himself 
in a mass of prevarication 

The Bench stated that they could find nothing to justify the de- 
fendant’s non-appearance in court, and as for the explanation given 
on his behalf, frankly they did not believe it. It was a very serious 
charge and they were determined to stop that kind of practice as far 
as they were able 

Defendant was fined £100, that is £50 on each charge, and £8 10s, 
costs, with an alternative of three months’ imprisonment 


COMMENT 
Section 3 of the Food and Drugs Act, 1938, under which so many 
Prosecutions are launched, prohibits the sale to the purchaser of any 
food which not of the quality of the food demanded by 
ra maximum penalty of £20 upon 
fine of £100 
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the ambit of s. 4 of the Sale of Goods Act, 1893 the absence of 
writing would therefore not rende t unenforceable But ts 
such a contract subject to English law made in 
England and was presumably intended b parti be 


carried out in this country But the nationality and domicil 


of the plaintiff were German ; the personal of the defendant 
was Mohammedan law, and the parties for whose alleged 
benefit the contract was made ibed ¢ Pekingese 
Taking the broad point of view, one mig! y that these last 
named v rc Most closely concert ail arties, since 
without their co-operation the wor ild no en have been 
commenced No evidence having | t ven ar voluntary 
acquisition on their part of a n ? ’ must be 


submitted that the judge ought t ‘ ‘ ) deration 





the law of their Chinese domic origim ntl onnexion 
it is significant that the plaintifl’s own testimor J rts the 
view that they were “ saving face wh t ly knows) 
yt 


is an important feature of Chinese life 
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by the defence, and a opportunity has been missed of 


taking this important issue to appeal 


great 


Now comes the most significant part of the whole business 
“I told her (the artist) that I did not want the dogs painted 
She immediately prostrated herself on the floor, pulled out a 
chalk and started to sketch my two Pekingese dogs, which had 
disappeared under the sofa Here is powerful evidence indeed 
By the law of England A may make a contract with B that B, 
for reward, shall do something for the benefit of ¢ D 
But in this case C and D (the dogs) had not been consulted, and 
their conduct in retreating out of sight is the best possible 
evidence that they had their doubts as to the alleged beneficial 
results to themselves of such an arrangement. Call it frustration 
if you will: but we know of no case in the books where such a 
contract between A and B has been held binding after the third 
parties, for whose alleged benefit the contractual act is to be 
done, have evinced the possible objections. Here 
again we are brought face to face with the question—does the 


and 


strongest 
law of England really apply ? 
To answer this question we must consider in detail the very 
suggestive conduct of the plaintiff in “ prostrating herself on the 
floor the only 
attention is drawn to the origin and antecedents of the third 
For nearly three centuries, under the 
and (according to some authorities) under 


on entering room. This is explicable when 


parties in the case 
Manchu Emperors 
their predecessors also, the Pekingese, a creature of the purest 
ts prominent eyes, its silky hai 


breed, with its massive head 


its modestly concealed feet, its aristocratic mien and its disdainful 
expression of feature, was the Royal Dog of China, the Imperial 
pet, pampered and almost worshipped like the 
Emperor himself. The species was unknown to the West until 
after the occupation by British forces of the Summer Palace in 
Pekin in 1860, when a few specimens were brought to this 
country The interests of the breed are still promoted by 
the Pekingese Club and the Pekin Palace Dog Association 


honoured, 


na 


With this noble lineage in mind, it is not difficult to unde 
stand the behaviour of the plaintiff in performing the prescribed 
of the kow-fow prior to work the 
portrait Nor is it difficult to see why the subjects of the por- 
trait themselves should as possible, and 
emphatically refused the sittings, when they realized what was 
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half purple, with three feet, a neck like a giraffe and an additional 
the abdominal region — such a portrait, with 
face, is more than canine flesh and blood can be 
stand 1 fortiori, a of ancient 

nd of Emperors and Khans, educated in the 
wisdom of the Fiv the Confucian doctrine of 
1anly deportment, and nurtured on the flawless technique 
and exg of Ni Shén Chou and the great 
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the prospect of seei perpetuated 
in the barbaric style of modern Western art 

All of this provides additional argument for the assertion that 
the whole case should go to appeal and, 
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PRACTICAL POINTS 


All questions for conwderation should be ad drewed [0 The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Suwex The questions of yearly and half-yearly subscribers only are answerable in the Jouraal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


the Criminal Justice Administration Act, 1914, which 

‘ ‘ applies by re ¢ 87 (4) (+) of the Act of 1933 sets out further 
t y procedure for the recovery of pernodical payments but does not 
nclude the ume provision as does s. | (4) of the Affiliation Orders 

Act, 1914. Section 3 of the Cr al Justice Administration 


ws 


Allotments Dar 


Act, however, does contain the prov 
Nothing in this section shall preju > i t the powers and 


juties of cour of summary ju liction u the Affiliation 


Orders Act 1914 
The clerk to the magistrates at one of the petty sessional courts in 
the county has, on being requested in writing by the council to take 
proceedings to enforce an order in which he was named as collecting 
officer under the Acts, declined to do so as he states that he is of the 

opinion that he has no power to do so 
He agrees that by s. 87 (4) of the 1933 Act a contribution order 
shall be enforceable as an affiliation order but maintains that this 
simply applies to the method of enforcement, i.e. by distress and 

operty orit wi | imprisonment 

j ; hv i He states (on what authority I do not know) that s. | of the Affiliation 
Orders Act, 1914, only applies to an affiliation order and that any other 
order for the periodical payment of money through an officer of the 
court is made under s. 30 of the Criminal Justice Administration 
please . { ‘ Act. 1914, which (as is admitted) contains no provision similar to the 
the appropriat Affiliation Orders Act, 1914, as to the institution of proceedings for 
me t recovery by a collecting officer. He further states that exactly the 
local thor sy have t p ‘ " same position obtained with regard to orders under the Summary 
other ort i Jurisdiction (Married Women) Acts until the passing of the Married 
' ib " Women (Maintenance) Act, 1949, whereby the legislature made special 
provision for a collecting officer to take proceedings to enforce arrears 
woman order. No similar provisions have, to his 


whet 
holder 


whether 


also be glad 


under a marred 
knowledge, been made with regard to contribution orders 
In respect of the above statement, it is submitted that the cases are 
not at all similar since the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1925 contamed no such provision as is 
contained in s. 87 (4) (a) of the Children and Young Persons Act, 
1933 
He further states that, if the council's contention ts correct, then a 
collecting officer always had power to take proceedings to enforce a 
married woman order and the power conferred on him by the Married 
Women (Maintenance) Act, 1949, was unnecessary He adds that 
contended that a collecting officer had no power himself 
s to enforce a married woman order and that 
by the Act of 1949 confirms his view 
I would make the following observa- 


Children and Young Persons 


1O4® 
i roceeding 
v 


yn what grounds he states that s. | of the Affiliation 
xs Not apply as s. 88 of the 1933 Act only applies 

imate childrer 
sereed that the a simila between the cases in 
he Summary diction (Separation and Maintenance) 
1925 cases. since the latter Acts did not contain any 


ke nature as that contained i 87 (4) (a) of the 


h obliged consider the above 


rm whether or not in your opimon the magis- 


ollecting officer in respect of an order under the 1933 
i has power to institute proceedings to enforce such an 
order (except in the case where the order ts made in respect of an 
llegitimate child under s. 88 of the 1933 Act) SEAN 


inswer 

We think the clerk to the justices is correct in his view, and generally 
for the reasons he has given. So far as married women orders are 
concerned, it is provided by s. 9 of the Summary Jurisdiction (Married 
Women) Act, 1895, that arrears are recoverable in the same way as 
arrears under an affiliation order and we think that means by the same 
process and subject to the same conditions without importing such a 
provision as is contained in the Affiliation Orders Act, 1914. The 
distinction between the duties of collecting officers under the Affiliation 
Orders Act, 1914, and in relation to other orders is maintained in 
recover | 1 ce al order s. 21 of the Justices of the Peace Act, 1949. Compare also the Emer- 
collecting officer to proceed ! such ofheer gency Laws (Miscellaneous Provisions) Act, 1947, second schedule, 
rf such other persor st vw putative ta para 
recovery of payments under the afhix f Our learned correspondent has set out the arguments on both sides 
latility of the pe on wh wha fully and clearly. We are not prepared to be dogmatic about the 
all costs properly incurred or about the proceed " < point, but we think the clerk to the justices ought not to proceed in his 

same as if the proceedings had been taken by at pers own name without a definite statutory authority 


mother o 


h 
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the « iren and Young P 
* the enactme relating to the enforcement of affiliz 
apply according subject to any necessary modifications 
8 some di Ity nce no doubt it could be argued t 
ation Orders Act, 1914, is an ena relating to the enf 
f affiliation orders. We think wey that the words we | 


inverted commas are inserted by way of limiting the applic 


enactments by certain modifications, and not by way of enlarging 


the application of statutory provisions relating to enforcemen That 
is why we do not think s. 87 (4), supra, relates to the duties of collecting 
Officers, but is intended to describe the process of the court by whic! 
arrears are enforced 


Highway — Making safe temporary obstructions 
It frequently occurs that some portion of private property, ¢.g., the 

garden wall adjoining the highway, collapses causing a temporary 
obstruction which would be a danger to the public using the highway 
The council's practice is to provide temporary fencing and lights and 
to charge the expenses involved to the owner of the adjoining premises 
In the great majority of cases the expenses are paid without demur 
An owner has, however, declined to pay expenses, and I shall be 
obliged if you will indicate 

(i) whether it is the duty of the highway authority to make safe 
the highway in the cases above referred to; and 

(u) under what statutory provision or rule of law the expenses of 
the highway authority may be recovered AVER 


Answer 

(i) There is a latent ambiguity in this question; we do not think 
there ts a duty upon the highway authority in the sense that they are 
indictable for not removing the fallen material, but the common 
duty of keeping highways free from obstruction (restated in s. 26 « 
the Local Government Act, 1894) applies in our opinion to obstruction 
by material falling on the highway from adjacent premises, as well as 
to deliberate obstruction 

(ii) There is no explicit statutory power, but see Louth v. We 
(1896) 60 J.P. 600. We think, also, that the highway authority have 
the same right to recover in tort as any other landowner would have 


4.—-Land npulsory purchase—Entry before pris 
made by acquiring authority 

This counci! made a compulsory purchase order under the Housing 
Act, 1936, and the Acquisition of Land (Authorization Procedure 
Act, 1946, for the acquisition of a piece of land to be used as a housing 
site The order was confirmed by the Minister and all provisions 
of the 1946 Act with regard t erving copies of the confirmation order 
and advertis were Com on 
the interested parties but to d the purchase price of the land has not 
been sett 

After service of notice to treat, the counci! served notice of ent 
the owners under pat of Part I of sch. 2 to the 1946 Act. On the 


expiry of the notice, they entered into possession and started burlding 


shied with. Notice to treat was served 


¢ houses on the site have now been completed and the counc 
illow the houses to be occ pied \ ms on 

the council are not the owner c 

owners for some time owing to the like od that the price 

erred to the Lands Tribunal, m n nion is that the council 


vuld allow per on the housing list to occupy the houses by me 


‘ 


1 tenam greement The council are, of co 
purchase price when if 1s assess 
ind has been in their possession 
um which would be received by the c 
1 granted by them to persons on the 
occupy the houses 
hall be glad to have your views as to whether there ts anything 
to prevent the council from lawfully granting such licences, and as 
to whether there are : means by which the owners of the land could 
opt to take the money due to the council under licences, in place of 
the interest on the purchase price. My own opinion is that the 
interest is statutory and that the owners have no alternative than to 
accept this Diw 
4nswer 
We see no objection to the course suggested, and agree that the 
owners will not be entitled to more than their interest on the purchase 
mone. 


5.—Landlord and tenant—Covenant hy tenant to pay outgoings 
Owner's drainage rent 
Where a tenant has entered into an agreement to pay “ all rates and 
taxes payable in respect of the premises (except landlord's property 
tax),”” would you advise on the authority of Smith v. Smith [1939] 
4 All E.R. 312 that a local authority is not liable to refund to a tenant 
of a council house the owner's proportion of a drainage rate Crox 
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insw 
Yes: in the ted the court distinguished this from a charge, 
such as sch. A tax, ¢ h the burden cannot be shifted by agreement. 


6.— Magistrates — Pract i procedure—finding « case to 
answer aft , f no case’ SuPsequeni further 
address to court in fi ~ acquittal but no evidence called by 
defence — Decision to acquit-——Point of law 

On November 22 last, A and B were charged with carelessly driving 
motor vehicles in connexion with an accident in which they were both 
involved, and after hearing the evidence for the prosecution the defen- 
dants’ solicitors both submitted there was no case to answer but were 
overruled by the magistrates 

ithe defendants’ solicitors then addressed the court and stated 
that they did not propose to call any evidence. The chairman of the 
bench re-called the police constable with regard to the distances 
of the road signs from the point of impact, and also asked one or two 
questions of one of the defendant's solicitors to clear up one or two other 
doubts in their minds. The magistrates then further considered the 
cases and decided to dismiss both charges 

Notices have now been served by the prosecution requesting the 
magistrates to state a case on the grounds that their determination 
was erroneous in point of law 

I cannot see where any point of law is involved and I shall be glad 
to have your views on the matter Apparently the magistrates, after 
re-calling the police constable and hearing the addresses of the defend- 
ing solicitors, felt that in all the circumstances the cases should be 
dismissed, and I fail to see why they should not be entitled to change 
their minds. Jxrw. 

inswer 

The magistrates, we think, do not decide a case until, at the con- 
clusion of the evidence and of all the speeches, they announce their 
decision to convict or to acquit. They are, therefore, entitled to acquit 
in spite of their carlier expression of opimon that there was a case to 
answer, and we do not think that their change of mind, though it may 
excite comment, raises of itself a point of law. 

The only point of law which may arise, as we see it, is whether, on 
the evidence given by the prosecution (to the extent that it was 
accepted by the court) with no evidence called in rebuttal, the magistrates 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (conrd.) 


co NTY BOROUGH OF EAST HAM | 
| 


Town Clerk's Department 
Town Planning Legal Assistant 


APPLICATIONS are invited for the above 
appointment at a salary in accordance with 
Grade A.P.T. Ill (£500 £15—£545 per 
annum) plus Loadon Weighting. 

Forms of «pplication, which must 
returned not later than April 7, 1952, 
details of the duties of the post may 
obtained from the undersigned 

R. H. BUCKLEY, 


and 


Borot GH OF GUILDFORD 


Deputy Town Clerk and 
Deputy Clerk of the Peace 


APPLICATIONS are invited from solicitors 


with local government experience for the above | 


appointments which will become vacant on 
July 1 next, at a salary of £1,090 per annum 


| rising by three annual increments to £1,240 


be | 
be | 


Deputy Town Clerk. 


Town Hall, 
East Ham, E.6 
March, 1952. 





Deve COUNTY COUNCIL 


Appointment of Assistant Solicitor 


accommodation 


APPLICATIONS are invited for this whole- | 


tume appointment at a salary of £1,000, rising 
by annual increments of £50 to £1,200 per 
annum 


Applicants must have had considerable 


Local Government experience, preferably with | 


a County Council. The appointment will be 
terminable by three months’ 
side and the selected candidate will be required 
to pass a medical examination for superannua- 
tion purposes 

Applications, stating present salary, age and 
details of experience, together with the names 
of two persons to whom reference may be 
made, should be forwarded to me by not later 
than April 12, 1952. 

Canvassing in any form will disqualify. 

H. A. DAVIS, 
Clerk of the Council. 

The Castle, 


Exeter 





Amended Advertisement 


Borot GH OF FOLKESTONE 


Appointment of Common Law and 
Conveyancing Clerk 


APPLICATIONS are invited for the above 
position at a salary in accordance with Grade 
A.P.T. II (£500/£545 per annum). Applicants 
should possess a good knowledge of con- 
veyancing and general legal work. The success- 
ful applicant will also be required to undertake 
such other duties as may be assigned to him. 
Experience in the office of a clerk to a local 
authority is desirable. 

The appointment will be subject to (a) the 
Local Government Act, 1937, (6) the passing 
of a medical examination, (c) the National 
Scheme of Conditions of Service and will be 
eae by one month's notice on cither 
side. 

Housing accommodation will be made 
available. 

Applications, stating age, and full details 
of experience, with the names and addresses 
of two referees to whom reference can be 
made, should reach the undersigned by Satur- 
day, April 5, 1952. 

C. F. NICHOLSON, 
Town Clerk. 
Municipal Offices, 
West Terrace, 
Folkestone. 
March 12, 1952. 


notice on either | 





per annum 


The post is superannuable and the successful | 


candidate will be required to pass a medical 
examination 

Applications, with the names of three 
referees, should reach me not later than April 10. 

Canvassing will disqualify, and relationship 
to any member or officer of the Council must 
be disclosed 

While housing accommodation cannot be 
guaranteed, every assistance will be given to 
the successful candidate in finding suitable 


WELLER, 
Town Clerk. 


HERBERT C. 


Municipal Offices, 
Guildford. 


Oates NTY BOROUGH OF SUNDERLAND 





Appointment of Junior Court Clerk 


APPLICATIONS are invited for the appoint- 
ment of a junior court clerk in the office of the 
clerk to the justices. Age not less than 20 
and not more than 25 years. 

Applicants should have had general office 
experience. Shorthand and typewriting is 
essential. 

The salary will be in accordance with the 
General Division of the National Joint Council 
Scales. (Age 20—£220 Age 25—£335 
Maximum £425 at 30 years). 

The appointment is subject to the provisions 
of the Local Government Superannuation 
Act, 1937, and the successful applicant will be 
required to pass a medical examination. 

Applications, stating age and particulars of 
experience, with names and addresses of three 
persons to whom reference may be made, and 
endorsed “ Junior Court Clerk,” must reach 
the undersigned not later than March 25, 1952. 

P. WILSON, 
Clerk to the Justices. 

Sessions Courts, 
Gillbridge Avenue, 

Sunderland, 
Co. Durham. 





BRIEF CASE 
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£2 16 6 
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c™ OF BIRMINGHAM 


(1) Legal and Conveyancing Clerk 
(2) Conveyancing Clerk 


APPLICATIONS invited for these posts— 
salary (1) A.P.T. VI (£645-710) and (2) A.P.T. 
Il (£470-515). Pension Scheme—med. exam. 
| Applications with three recent testimonials 
(copies) to Town Clerk, Room 30B, Council 
House, Birmingham, by April 9, 1952. Can- 
vassing disqualifies. 


Borot GH OF GODALMING 





Appointment of Town Clerk 


APPLICATIONS are invited from barristers or 
solicitors with local government experience for 
the appointment of Town Clerk of Godalming 
and Clerk to the Godalming Joint Burial 
Committee at a salary of £1,100 per annum 
rising by annual increments of £50 to £1,400 
per annum. 

The appointment, which will be subject to a 
medical examination and will be determinable 
by three months’ notice on cither side, will be 
in accordance with the Conditions of Service 
set out in the second schedule of the recom- 
mendations of the Joint Negotiating Com- 
mittee for Town Clerks and District Council 
Clerks. 

Applications, stating age, qualifications and 
experience, together with copies of three recent 
testimonials, must reach me not later than the 
first post on Tuesday, April 8, 1952. 

Canvassing, directly or indirectly, 
disqualify. 


will 


RATCLIPFF, 
Town Clerk. 


A, V. 


Municipal Buildings, 
Godalming. 
March 18, 1952. 


R” AL BOROUGH OF NEW WINDSOR 





Town Clerk 
APPLICATIONS are invited from solicitors 
with wide municipal experience for the whole- 
time appointment of Town Clerk and Solicitor 
to the Corporation. The salary will commence 
at £1,200 p.a. and proceed by annual incre- 
ments of £50 to a maximum of £1,400 p.a. 

The recommendations of the Joint Negoti- 
ating Committee for Town Clerks and District 
Council Clerks as to salary scales and condi- 
tions of service have been adopted, and will 
apply to the appointment, which will also be 
subject to the provisions of the Local Govern- 
ment Superannuation Act, 1937, and to three 
months’ notice on either side. The successful 
¢andidate will be required to pass a medical 
examination. 

It is possible that some assistance may (if 
required) be given towards obtaining housing 
accommodation. 

Applications, giving particulars of age, 
qualifications and experience, and the names 
and addresses of three referees, must reach 
me by Monday, Apri! 7, 1952. 

Applicants must state whether to their 
knowledge they are related to any member 
or senior officer of the Council. Canvassing 
will disqualify. 

R. WEBSTER STORR, 
Town Clerk. 





Municipal Offices, 
| Windsor. 


| March 18, 1952. 
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Central 
and Local 
Government 


Financial a d Administrative 
Relations 


D. N. CHESTER 


“It is a fine book which should 
be taken, read, discussed and 
analysed by every financial 
officer in the country, and by 
all others who are concerned 
with the very important problems 
with which the book deals.” 
Municipal Journal. * This is a 
competent and critical work by 
an author with local government, 
central government and aca- 
demic experience.” The Local 
Government Chronicle 30s 


Macmillan & Co. Ltd. 
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PEACE 


B‘ ROUGH OF ANDOVER 


Town Clerk's Department 


ment of: (1) Assistant Solicitor or 
(2) Legal Assistant (unadmitted) 


APPLICATIONS are invited for the above 
post, the choice between (1) and (2) to be 
made according to applications received 
Either appointment would be subject to the 
National Conditions of Service, a medical 
examination and one month's note in 
writing on cither side. Salary offered 
(1) A.P.T. Grade Va-—VII, (2) A.P.T. Grade 
1V—Va ; in either case according to qualifica- 
tions and experience. The successful applicant 
will be required to assist in the administration 
of the Borough Quarter Sessions 
Applications, with the names of two referees, 
must be delivered to me not later than Wednes- 
day, April 2, 1952 
J. F. GARNER, 
Town Clerk and Clerk of the Peace 


“ Beech Hurst,” 

Weyhill Road, 
Andover, 
Hants 
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Second Printing 
Local Authorities’ Powers of Purchase 


A Summary by 
A. S. WISDOM, Solicitor 


* This is an excellent practical summary. 
The summary provides a ready guide to 
members and officers of local authorities 
and their committees when confronted 
with the question whether land can be 
used for a particular purpose.” 

Law Times. 





“Mr. Wisdom, in a small work of 
considerable value, has produced a 
summary of statutory powers which is 
concise without loss of accuracy and 
comprehensive without bulk... This 
is a useful and inexpensive minor work.” 
County Councils Association Official 
Gazette. 


“ The author is to be congratulated on 
an extremely practical piece of work. 
From it you can see the relevant sections 
of the relevant Act governing the purchase 
of anything from an ancient monument 
to judges’ lodgings, from a cemetery to 
a civic restaurant, from an aerodrome 
to a slaughter-house.” 
The Journal of the Society of Town 
Clerks. 
Price 4s., postage, etc., 6d. extra. 
Obtainable from : 
JUSTICE OF THE PEACE LTD. 
Little London, Chichester, Sussex 

















ADVICE ON ADVOCACY 


IN THE MAGISTRATES’ COURT (TO SOLICITORS) 


F. J. O. CODDINGTON, 
WITH A FOREWORD- ESSAY 


M.A., LL.D. 





By SIR 


. Any young solicitor who aspires to the art of the advocate 

wi do well to read the booklet, whilst many an older man 
t well benefit from its study, combined with a degree of 

call analysis ... Dr. Coddington’s many years as an advocate, 
and his time as a stipendiary, qualify him to advise with 
authority, and he has encompassed a great deal in very few 
well-chosen words...” The Law Journal. 


. though a lay magistrate may find difficulty in accepting 
the ethics of advocacy, it is to his advantage to know about 
them, and this knowledge and more he will gain from Dr. 
Coddington’s book.” The Magistrate. 


... Sit Norman does more than merely commend Dr. Cod- 
dington’s little book ; he has made of his foreword a polished 
work of art that it is likely to be quoted again and again by 
any writer or speaker who wishes to set forth the character 
and attainments expected of an advocate in the English Courts. 
Dr. Coddington’s own treatise is deliberately cast in a less 


NORMAN BIRKETT, P.C., LL.D. 


formal pattern. It is wholly original, nothing having been 
taken from his previous writings, and is packed with sound 
guidance and ‘+ anecdotes derived from his own or his friends’ 
experience . Yorkshire Post. 


. Birkett, LJ., has supplied a foreword-essay which is 
a a dclight in itself, scholarly, wise and full of — considered 
experience of a great advocate.” The Law Times. 


.to police prosecuors the advice on preparations before 
entering court and the orderly presentation is of particular 
importance...” The Police Review. 


. Dr. Coddington’s light-hearted reminiscences are entirely 

* unbookish "—exactly, one imagines, what he would say to 

those sitting opposite to him when the port was going round . . . 

It is preceded by what is described as a *‘Foreword-Essay’ by 

the Rt. Hon. Sir Norman Birkett, P.C., LL.D. And ail this 
for three shillings and sixpence: the price of . ‘ 

The Law Soci iety’ s Gazette. 


Publi shed ie: 


JUSTICE OF THE PEACE LTD., Little London, Chichester, Sussex 


Price 3s. bree postage and annals 6d. extra. 
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